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1. EXECUTIVE SUMMARY 

I, Catherine Smith, have been retained by the youth Plaintiffs in the above-
captioned matter to provide my expert opinions regarding a historical and 
sociological analysis of whether children are entitled to special protection when 
the court is asked to review government actions that discriminate against and 
harm them.  

From a historical and sociological legal perspective, children in America, 
including in Hawai‘i, require extraordinary legal protection from the harm of 
climate change and the government actions causing them harm. Hawai‘i has a 
long history and tradition of leading the way on broadening rights and protections 
under state law, particularly for children. The principles of intergenerational 
justice and equity at the heart of the public trust doctrine in Hawai‘i similarly 
require that courts accord special attention and protection for children.  

 

2. BACKGROUND AND QUALIFICATIONS 

I am a legal scholar and Professor of Children’s Constitutional Rights at the 
University of Denver Sturm College of Law. After graduating from the University 
of South Carolina School of Law, I clerked for the late Chief Judge Henry A. 
Politz of the U.S. Court of Appeals for the Fifth Circuit and for U.S. Magistrate 
Judge William M. Catoe Jr. I then served as the Southern Poverty Law Center’s 
legal fellow and entered teaching as an Assistant Professor at the Thurgood 
Marshall School of Law (TMSL). After four years at TMSL, I joined the faculty 
at the Sturm College of Law. In 2007 and 2013, respectively, I was awarded 
tenure and promoted to full professor. In 2020, I was awarded the Chauncey G. 
Wilson Memorial Research Chair. I am a founding member of the Consortium for 
the Advancement of Children’s Constitutional Rights that is made up of scholars 
seeking to center children’s rights and interests in law and society. In the Spring 
of 2021, I was a Visiting Distinguished Lecturer at the University of Hawai‘i, 
William S. Richardson School of Law. My CV is attached hereto as Attachment 
1, which contains a list of all of my publications within the last ten years. 
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My scholarship focuses on equal protection law and I specifically study the 
meaning of equality with respect to children’s rights and the American legal 
system’s historic, sociologic, and present treatment of children. Within this area, I 
consider legal structures (i.e., the legal system), legal processes (how law is made) 
and the interaction of the law, societal change, and social control. My scholarship 
and expertise is also informed by the importance of critically analyzing the 
impact, positive and negative, of law on age, race, class, gender, and other 
socially constructed differences. My theoretical approach in historical and 
sociological aspects of law is to regard law as a set of institutional practices that 
have evolved over time and developed in relation to, and through interaction with, 
cultural, economic and socio-political structures and institutions.1   

My legal scholarship on the rights of children has gained important 
recognition. In 2010, my short essay, The Rights of the Child, was selected as a 
winning essay in the American Association of Law Schools writing competition 
“On the Cutting Edge: Charting the Future of Sexual Orientation and Gender 
Identity Scholarship.” In 2011, my article Equal Protection for Children of Gay 
and Lesbian Parents: Challenging the Three Pillars of Exclusion – Legitimacy, 
Dual-Gender Parenting, and Biology, was awarded the Williams Institute’s 
Dukeminier Award as one of 2010’s best sexual orientation law review articles. 
Further, my expert scholarly opinion on the constitutional rights of children was 
cited by the U.S. Supreme Court majority through a co-authored amicus curiae 
brief on the rights of children of same-sex parents in Obergefell v. Hodges.  

Through my research on the history of discrimination against children, I 
have studied the ways in which some children, as a class, are treated differently 
than other groups of children, as well as how children are treated differently than 
adults in numerous contexts. I have developed an expert opinion on why children 
have already gained protected status in numerous contexts and why the harm to 

 
1 My work relies on other scholars who study law and society, including members of the William S. Richardson School of 
Law, University Hawai‘i.  See Catherine Smith, Unconscious Bias and “Outsider” Interest Convergence, 40 CONN. L. 
REV. 1077 (2008) (Symposium on the work of Professor Charles R. Lawrence’s groundbreaking article: The Id., the Ego, 
and Equal Protection: Reckoning with Unconscious Racism, 39 STAN. L. REV. 317 (1987)); Catherine Smith, Looking to 
Torts, Exploring the Risks of Workplace Discrimination, 75 OHIO STATE L.J. 1207, 1207 n.1 (2014) (citing Linda 
Hamilton Krieger, The Content of our Categories: A Cognitive Bias Approach to Discrimination in Equal Employment 
Opportunity, 47 STAN. L. REV. 1161 (1995)); Catherine Smith, Queer as Black Folk, 2007 WIS. L. REV. 379, 391 n.47 
(2007) (citing Camille Nelson, Of Eggshells and Thin-skulls: A Consideration of Racism-Related Mental Illness Impacting 
Black Women, 29 INT’L J.L. PSYCH. 112 (2006)). I have also studied Professor Mari Matsuda’s article, Voices of America: 
Accent Discrimination, Antidiscrimination Law, and a Jurisprudence of the Last Construction, 100 YALE L. J. 1329 (1991) 
and Professors Eric K. Yamamoto and Susan K. Serrano’s co-authored work, Dismantling Civil Rights: Multiracial 
Resistance and Recontruction, 31 CUMBERLAND L. REV. 523 (2001). 
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children from climate change should be treated as an area of “special 
constitutional sensitivity.”2  

Previous Testimony 

I have not served as an expert witness in any case within the last three years.  

Compensation Paid 

In preparing my expert report and testifying at trial, I am deferring my 
expert witness fees charged to the Plaintiffs given the financial circumstances of 
these young Plaintiffs. If Plaintiffs are awarded attorneys fees and costs, I will 
charge my reasonable fee of $375 per hour for my work on this case.  

Facts and Data Considered 

In preparing this report, I have reviewed a number of documents, which are 
contained in Attachment 2, which helped to form the bases of my opinions in this 
case, in addition to my long experience working and researching in my field.  

 

3. EXPERT OPINION 

A. Hawai‘i is a Leader on Broadening Rights and Protections for Children 

Historically, the law, and constitutional interpretation around the nation, has 
prioritized adults. Over the last seventy years, young people have been judicially 
recognized as rights-bearers. Often, however, they encounter a doctrinal 
landscape defined by an “adult rights-bearing prototype,”3 which unjustly works 
to their disadvantage. “At times, even when children are plaintiffs in a case, their 
unique concerns are ignored, and the outcome turns on the characteristics, social 

 
2 Plyler v. Doe, 457 U.S. 202, 226 (1982). 
3 Catherine Smith, Concurring Opinion, in WHAT OBERGEFELL V. HODGES SHOULD HAVE SAID: THE NATION’S TOP LEGAL 
EXPERTS REWRITE AMERICA’S SAME-SEX MARRIAGE DECISION 146, 149 (Jack Balkin ed. Yale Univ. Press 2020) 
(“Historically, in our development of this framework, we have envisioned the adult as the rights-bearing prototype.”); but 
see Haw. Const. art. XI § 1 (explicitly protecting future generations); see also Mont. Const. art. II, § 15 (explicitly 
protecting children under eighteen).  
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constructions, or controversies of adults.”4 In some contexts, Hawai‘i has proven 
to be the exception: explicitly recognizing children, their rights, and the public 
trust duty to protect them. For instance, Hawai‘i’s Intermediate Court of Appeals 
has recognized that children hold at least the same rights as adults under the 
Hawai‘i Constitution, if not heightened protection. The Court explained that, 
“[t]he State likewise has a strong interest in protecting family and household 
members from harm. The State’s responsibility to protect its citizens especially 
extends to vulnerable members of society, such as children and ‘those who 
cannot protect themselves.’” Hamilton ex rel. Lethem v. Lethem, 260 P.3d 1148, 
1161 (Haw. App. 2011) (emphasis added, internal citations omitted), vacated on 
other grounds by Hamilton ex rel. Lethem v. Lethem, 270 P.3d 1024 (2012). 

The state Legislature traces the origin of this responsibility to the cultural 
traditions and values of Hawai‘i’s Native Hawaiian forbears: 

The legislature . . . finds that . . . [h]istorically, Native 
Hawaiian ancestors had a very well-structured child 
welfare system in which the people within the kauhale, or 
community, shared the responsibilities of caring for and 
nurturing its keiki. This kuleana, or responsibility and 
privilege, was collectively shared by everyone. . . . The 
overall well-being of the keiki was always at the center of 
any decision made concerning the keiki. 

S.B. 295, 2023 Leg., 32nd Sess. § 1 (Haw. 2023) 
(enacted). 

Moreover, the very first Kingdom law enacted by Kamehameha I in 1810 
was to protect the individual right to safety “[e]specially [for] the vulnerable—
children and the elderly[.]” State v. Wilson, --- P.3d ---, 2024 WL 466105, at *16 
(Haw. 2024). It should come as no surprise, then, that since statehood, Hawaiʻi 
has led the nation in recognizing children’s rights. For example, the 1810 
Kingdom law was codified in Article IX, section 10 of Hawai‘i’s Constitution, 
providing children with a “right to freely and safely travel in peace and 
tranquility.” Id.  Hawai‘i has also led the nation in areas such as tort law. In 1969, 
the Supreme Court of Hawai‘i rejected the parental immunity doctrine, becoming 
one of the first states to allow children to sue their parents for personal injury. 

 
4 Id. at 149. For example, lower federal courts often summarily dismiss children’s equal protection claims finding that 
“age” classifications are “nonsuspect” in reliance on a Supreme Court case about a fifty-year-old challenging a mandatory 
retirement plan. In rejecting children’s claims, these courts fail to discern that the difference between children and adults is 
unlike the difference between adults of varying ages. When courts analogize children’s subjective qualities to adults, they 
commit the misstep of factually treating children as if they are adults. Catherine E. Smith, Brown’s Children’s Rights 
Jurisprudence, 102 BOSTON UNIV. L. REV. 2297, 2300-2301 (2022).  
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Petersen v. City & Cnty. of Honolulu, 462 P.2d 1007 (Haw. 1969). The court 
explained: 

The immunity doctrine originated in the United States in 
the case of Hewlett[e] v. George, 68 Miss. 703, 9 So. 885 
(1891). That case was based entirely upon the court’s view 
of public policy. The court reasoned that suits between 
parents and their children would be disruptive of the 
harmony and tranquillity of the family relationship. . . We 
start from the proposition that, in general, minor children 
are entitled to the same redress for wrongs done to them 
as are any other persons.  

Id. at 1009.  

The Court went on to flag the “serious injustices” to children that can occur by 
allowing parental immunity, citing other states that refused to let children recover 
against their parents despite the egregious harm to them at the hands of their 
parents, including being wrongfully and maliciously placed in an asylum, raped, 
inhumanely punished, and a young person’s loss of extremities. Id. Today, more 
than fifty years after Hawai‘i placed a child-protecting stake in the ground in 
personal injury law, the majority of states have followed suit and abolished 
absolute parental immunity for intentional acts.5  

Further, most jurisdictions are beginning to follow Hawai‘i’s lead by 
increasingly allowing children to sue parents in negligence. See, e.g., Glaskox v. 
Glaskox, 614 So. 2d 906, 912 (Miss. 1992) (“We hold that the judicially created 
doctrine of parental immunity has outlived its purpose and adopt the majority 
view abrogating the principle as it applies to the negligent operation of a motor 
vehicle.”). And Hawai‘i, unlike some states, allows children to sue for parental 
consortium. Marqard v. United Airlines, Inc., 781 F. Supp. 1487, 1491 (D. Haw. 
1992) (finding that “if the Supreme Court of Hawaii were presented with the issue 
of whether to recognize a parental consortium claim, that court would recognize 
such a cause of action based on its recent decision in Masaki v. General Motors 
Corp., 71 Haw. 1, 19-22, 780 P.2d 566 (1989)”). 

The state’s Legislature has also emphasized, in statute, the utmost value that 
Hawai‘i law places on protecting children’s interests in light of children’s special 
vulnerability. In 2010, the Legislature enacted the Child Protective Act, Haw. Rev. 
Stat. § 587A-1 et seq., “to make paramount the safety and health of children who 

 
5 Restatement (Third) of Torts Tentative Draft No. 1, Intra-Family Immunities § 2 cmt. a (Am. Law Inst. 2022) (The 
parental immunity doctrine “remained in place in most states until the latter half of the 20th century.”). 
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have been harmed or are in life circumstances that threaten harm.” Id. § 587A-2. 
Moreover, 

[t]he legislature finds that prompt identification, reporting, 
investigation, services, treatment, adjudication, and 
disposition of cases involving children who have been 
harmed or are threatened with harm are in the children’s, 
their families’, and society’s best interests because the 
children are defenseless, exploitable, and vulnerable.  

Id. 

This legislation, along with all judicial rulings in Hawai‘i, are guided by 
state legislation codifying “the Aloha Spirit,” which “inspires constitutional 
interpretation.” See State v. Wilson, 2024 WL 466105 at *19. Hawai‘i’s 
Legislature defined this Spirit as “mutual regard and affection” and “the essence 
of relationships in which each person is important to every other person for 
collective existence.” HRS § 5-7.5(b) (2009). The Legislature also made clear that 
state officials, including judges, “[i]n exercising their power on behalf of the 
people and in fulfillment of their responsibilities, obligations and service to the 
people . . . may contemplate and reside with the life force and give consideration 
to the ‘Aloha Spirit.’” HRS § 5-7.5(b) (2009). The Aloha Spirit and its emphasis 
on regard for the collective further animates courts in Hawai‘i to pay special 
attention to the protection of children in reviewing constitutional claims that 
involve their health and wellbeing. 

In keeping with the Hawai‘i Supreme Court’s solicitude for children, this 
Court also recognized the importance of the Hawai‘i Constitution’s protection of 
children’s rights to a clean and healthy environment. Dkt. 179 (Order Denying 
Mot. to Dismiss) at 10 (“Plaintiffs are minors. Article XI, section 1 is ‘For the 
benefit of present and future generations.’ Plaintiffs allege nothing less than that 
they stand to inherit a world with severe climate change and the resulting damage 
to our natural resources.”); see also In re HELCO, 526 P.3d 329, 371 (Haw. 2023) 
(Wilson, J., concurring) (“In order for all other natural resources mentioned in 
Article XI, section 1 to be conserved for future generations, the level of 
atmospheric CO2 must be reduced to below 350 ppm. That is, Hawai‘i’s natural 
beauty, land, water, air, minerals, and energy sources all depend upon a stable 
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climate system, and a stable climate system is only possible if atmospheric CO2 
concentrations are limited to below 350 ppm.”).6  

Hawai‘i has also worked to protect Native Hawaiian children specifically. 
For example, in 1986 the state Legislature amended Haw. Rev. Stat. § 298-2 
(repealed 1996) to allow children in public schools to be instructed in ʻŌlelo 
Hawaiʻi, and Hawaiian immersion schools subsequently flourished.7 Another 
example is the legislative enactment, in 2023, of a working group specifically to 
improve services to Native Hawaiian children in the child welfare system. S.B. 
295, 2023 Leg., 32nd Sess. (Haw. 2023). 

The Hawai‘i Supreme Court’s leadership in interpreting state constitutional 
rights to include the right to marry for same-sex couples is another example of the 
way in which Hawai‘i, while enforcing equal protection of the law, has advanced 
protection for children by removing legal burdens and developmental hardships 
over circumstances for which children have no control. See, e.g., Baehr v. Lewin, 
852 P.2d 44, 56 (Haw. 1993) (noting the “myriad social, if not economic, 
disabilities” imposed on children who are discriminated against because their 
parents cannot marry) (quoting Zablocki v. Redhail, 434 U.S. 374, 386 
(1978)), abrogated by Obergefell v. Hodges, 576 U.S. 644 (2015).8  

In my expert opinion, Hawai‘i law and the courts’ jurisprudence mandates 
that children and their rights be given special consideration when children bring 
injuries of this consequence and longevity to the court for redress. 

B. Evolution of an Adult-centric View of the Law 

Not all jurisdictions in the U.S. share Hawai‘i’s same history of dedication 
to children’s rights. Even as courts increasingly recognize that “youth matter,” 

 
6 A. U‘ilani Tanigawa Lum, Aia i Wai‘oli ke Aloha ‘Āina: Re-centering ‘Āina and Indigenous Knowledge for Restorative 
Environmental Justice, 41 U.C.L.A. J. ENV. L. POL’Y 301, 305–6 (2023) (“Governmental agencies will continue to grapple 
with the management of ‘āina as well as the recovery from devastating weather events in the throes of the climate crisis. 
Responding to these impacts must necessarily include the communities and people that will bear disproportionate impacts. 
. . . This approach is particularly important in Indigenous communities such as Hawai‘i where its first people are still 
navigating the legacies of colonialism and where Kānaka Maoli customs and traditions from the foundation for Hawai’i’s 
unique legal framework.”). 
7 Hawai‘i Department of Education, The Foundational & Administrative Framework For Kaiapuni Education 7, 41 
(2015).  
8 See Catherine E. Smith, “Children’s Equality Law” in the Age of Parents’ Rights, 71 KAN. L. REV. 539, 544–50 (2023) 
(listing U.S. Supreme Court cases that prohibit discrimination against children for matters over which they have no 
control, including their race, national origin, and societal moral judgments about their parents’ marital status, 
undocumented status, or LGBT identity). 
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they often engage in missteps by relying on an “adult-rights-bearing prototype.”9 
The original legal model of adults’ rights does not always effectuate real 
protection for living children, or future generations of children. This adult-focused 
framework built into our legal system exists because children have “historically 
[been] objects, and not subjects of the law, functioning more in the role of 
parental property than as persons.”10 

Leading children’s rights scholars explain this “presumption of parent-child 
unity” or “child coverture”: 

Children born within a marriage in the United States thereby became the 
subject to their fathers’ control in much the same way that wives were subject to 
their husbands’ control. A father could dictate almost every aspect of his 
children’s lives: he could force children to work, marry off daughters to persons 
of his choosing, and physically punish children for failure to follow his dictates, 
in some states up to the point of death.11 

Child coverture was an innovation of English law in the seventeenth 
century,12 and English colonists imported it to North America. There, an adult-
centric view of the law developed in tandem with the law’s justification of another 
form of humans-as-property: slavery. As a result, the lives of enslaved children of 
African descents were even more precarious than their white counterparts. Treated 
as “commodity[ies] rather than as the child of a family, community, and nation,”13  
Black and also Indigenous young people were “[p]ut to work from a very early 
age [and] suffered from exhausting labor, high mortality rates, and frequent 
separation from family members.” 14  Unlike white children, Black children were 
also held in bondage for life.15 As white children’s condition, as a class, improved 
with “indentured servitude and apprenticeships weaken[ing]” and “new patterns 
of childhood, emphasizing greater autonomy and youthful assertiveness had 

 
9 Smith, supra note 3, at 149. 
10 Barbara Bennett Woodhouse, Children’s Rights, in HANDBOOK OF YOUTH AND JUSTICE 377, 382–83 (Susan O. White 
ed. 2001). 
11 Anne C. Dailey & Laura A. Rosenbury, The New Parental Rights, 71 DUKE L.J. 75, 89 (2021). 
12 Id. at 88. 
13 Peggy Cooper Davis, NEGLECTED STORIES: THE CONSTITUTION AND FAMILY VALUES (Hill and Wang, A division of 
Farrar, Strauss, and Giroux 1997). 
14 Steven Mintz, HUCK’S RAFT, A HISTORY OF AMERICAN CHILDHOOD 41 (2004). For a summary of the history of childhood, 
see id. at 3 (explaining three overlapping phases of the history of childhood: pre-modern, modern, and post-modern). 
15 Davis, supra note 13, at 90-91. 
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begun to arise” in the colonies, Black children and many stolen Indigenous 
children remained enslaved or in servitude.16  

While slavery was abolished in the mid-19th century and the husband-wife 
unity also dissipated with the abolition of marital coverture, child coverture 
continued.17 In principle, the Civil War Amendments to the U.S. Constitution 
abandoned the notion of people-as-property. However, as with the Constitution 
and Bill of Rights, “[i]t also appears that the interests of children played no part in 
the debates leading to the enactment of the Civil War Amendments to the 
Constitution.”18 As post-Civil War ideologies of the ownership and control of 
other human beings shifted with notions of equality, legal doctrines at the federal 
level continued to rely upon parental control and parents-as-proxy for children’s 
rights.19 The Supreme Court decisions in Meyer v. Nebraska and Pierce v. Society 
of the Sisters reinforced parental control into federal constitutional doctrine. See 
Meyer, 262 U.S. 390 (1923); Pierce, 268 U.S. 510 (1925). Parental control was 
assumed warranted historically because children purportedly “lack the capacity to 
act rationally” such that they must be “under some responsible adult’s control and 
care.”20 In the early twentieth century—before Hawai‘i’s statehood—children 
were still predominantly viewed as a form of parental property on the mainland.21 
Thus, by the time of Hawai‘i’s statehood, courts on the continent were perceiving 
parents’ claims against health laws, child labor laws, and mandatory schooling 
laws as falling under the constitutional protection of property interests.22 Young 

 
16 Mintz, supra note 14, at 34; Matthew L.M. Fletcher & Wenona T. Singel, Indian Children and the Federal-Tribal Trust 
Relationship, 95 NEB. L. REV. 885, 891 (2017) (“But after the Civil War, federal actions turned toward undermining Indian 
cultures, languages, and religions through the same tools Indian nations negotiated for during the treaty era. Federal, state, 
and religious officials again turned to kidnapping and imprisoning Indian children in oppressive boarding schools, 
isolating them from their families, nations, and lands. These educational abuses continued into the mid-twentieth 
century.”). 
17 Dailey & Rosenbury, supra note 11, at 92. 
18 Homer H. Clarke, Jr., Children and the Constitution, 1992 U. ILL. L. REV. 1, 1–2 (1992). 
19 Dailey & Rosenbury, supra note 11, at 91 (“The idea of children being the exclusive property of their fathers has faded, 
but law still subjects children to the control of both their parents.”); Smith, supra note 8, at 544 (2023) (“Unfortunately for 
many children, this ‘parent-as-proxy’ rationale¾that parents will act in their children’s best interest ¾also drives a 
meager approach to children’s equal protection rights.”). 
20 Woodhouse, supra note 10, at 377. For older children, these assumptions may be rooted in stereotypes of children. Id. at 
377-378. 
21 Barbara Bennett Woodhouse, The Constitutionalization of Children’s Rights: Incorporating Emerging Human Rights 
into Constitutional Doctrine, 2 U. PA. J. CONST. L. 1, 28 (1999); Tanya Washington, In Windsor’s Wake: Section 2 of 
DOMA’s Defense of Marriage at the Expense of Children, 48 IND. L. REV. 1, 36 (2014) (“‘Minors, as well as adults, are 
protected by the Constitution and possess constitutional rights.’ However, the scope and substance of those rights are not 
clearly defined, and are often obscured by parental rights.”) (footnote omitted) (quoting Planned Parenthood of Cent. Mo. 
v. Danforth, 428 U.S. 52, 74 (1976)). 
22 Woodhouse, supra note 21, at 28. 
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people were expected to be represented almost exclusively by adults vis-a-vis 
their parents and, in some extenuating circumstances, by the state. 

Importantly, the Hawaiʻi Supreme Court acknowledged this history and 
rejected its implicit underpinning in its decision to recognize filial consortium 
recovery. In Masaki v. General Motors Corp, the Court rejected the state’s 
argument that parents of a child should not be able to recover, explaining:  

At common law, the child, like the wife, was relegated to 
the role of servant and considered an economic asset to the 
family. In the modern family, however, children have 
become less of an economic asset and more of a financial 
burden to their parents. Today children are valued for their 
society and companionship. Thus, services have become 
only one element of the consortium action while the 
intangible elements of love, companionship, and society 
have emerged as the predominant focus of consortium 
actions. 

780 P.2d 566, 577 (Haw. 1989) (internal citations omitted).  

While the Hawai‘i Supreme Court has taken a comparatively enlightened 
view of children’s rights since statehood—one that struck a more nuanced balance 
between children’s need for parental authority and their rights-based 
protections—law on the continent has slowly begun to catch up. At the federal 
level, children’s rights have become increasingly recognized in the wake of the 
civil rights movement, and especially following the decision in Brown v. Board of 
Education, 347 U.S. 483, 493–95 (1954). In Brown, the U.S. Supreme Court 
recognized that, in the words of children’s rights expert Professor Woodhouse, 
“children are persons, equally entitled with all others to be treated justly by the 
law, even if they are treated differently.”23 In the late 1960s, the Court explicitly 
recognized that the Constitution provides children rights to procedural due 
process and freedom of speech. See In re Gault, 387 U.S. 1 (1967); Tinker v. Des 
Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 (1969). Children’s rights 
jurisprudence has continued to evolve since the 1960s in a way that increasingly 
centers children, as discussed further below. 

 
23 Woodhouse, supra note 10, at 377; Woodhouse, supra note 21, at 28–29 (1999). 
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C. The Four Missteps of Adult-centric Jurisprudence  

Although law has made progress toward shedding the “people-as-property” 
concepts and systems it acquired during colonialism and slavery, it still has work 
to do. As children gained more rights-bearing recognition at the federal level, they 
encountered a constitutional landscape deeply rooted in—and constructed by—an 
adult-centered jurisprudence. While courts in the criminal justice context have 
increasingly recognized children as a special class of citizens deserving of 
different treatment from adults—see, e.g., In Int. of Doe, 606 P.2d 1326 (Haw. 
1980) (holding that the Family Court abused its discretion in waiving jurisdiction 
over a 16-year-old accused of murder)—in other contexts, courts have struggled 
to convert their child-embracing rhetoric that “youth matter” into doctrine.    

In particular, courts engage in a series of analytical missteps that fail to 
protect children’s interests and rights. I offer four primary ways in which the law 
prioritizes adults’ rights, affording children less access, recognition, and 
adjudication in our legal systems. Hawai‘i’s courts should avoid these missteps.  

The first common misstep is to assume that parents (or other concerned 
adults) have the political power and will to protect their children from 
discriminatory harm by the government.24 This assumption chills the 
effectuation of children’s rights because it leaves children’s interests unprotected 
when parents lack the political power or will to protect their children from 
discriminatory harm.25 By contrast, courts’ recognition of children’s rights serves 
as a constitutional backstop for the benefit of youth and adults alike, protecting 
children even when their parents cannot—and is also mindful that children have 
no vote or economic power. Having a rigorous check on state action in the form of 
children’s rights and intergenerational equity is a vital component of addressing 
systemic harm to young people and society because it provides access to justice. 
See, e.g., Oyama v. California, 332 U.S. 633 (1948); Plyler v. Doe, 457 U.S. 202 
(1982); Levy v. Louisiana, 391 U.S. 68 (1968); Brown v. Bd. of Educ., 347 U.S. 
483 (1954); Obergefell v. Hodges, 576 U.S. 644 (2015); see also Felix v. Lingle, 
No. 1:93-cv-00367, consent decree (D. Haw. Oct. 25, 1994) (Dkt. No. 112). 

 
24 Smith, supra note 8, at 544 (2023) (“Both the explicit and implicit deference to parental autonomy impose a chilling 
effect on a robust engagement with and proliferation of young people’s rights across constitutional law, including their 
Fourteenth Amendment equal protection rights.”). 
25 Smith, supra note 8, at 544-545 (2023) (“Resting on a faulty, and perhaps privileged assumption that all children and 
parents are similarly situated, the parent-as-proxy rationale obscures the importance and necessity of children’s rights. 
There are times when parents do not possess the requisite political power to protect their children, and young people¾and 
their rights¾play a formidable role in protecting themselves and the groups to which they belong.”). 
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A second misstep occurs when courts reflexively treat children as if they 
were adults, failing to account for their unique circumstances or needs. For 
instance, a federal appeals court recognized that the United States has known for 
fifty years that the earth’s climate is rapidly changing and that “failure to change 
existing policy may hasten an environmental apocalypse,” but still dismissed 
young people’s fundamental rights case on interlocutory appeal, and directed the 
twenty-one youth plaintiffs to go to the ballot box—despite the fact that most of 
them were too young to exercise the right to vote. Juliana v. United States, 947 
F.3d 1159, 1164, 1172, 1175 (9th Cir. 2020) (internal quotations and citations 
omitted).26 By factually treating children like adults who can exercise the 
franchise, the court missed an opportunity to rigorously interrogate or problem-
solve how children can seek recourse for violations of their rights. When children 
suffer harm in the most vulnerable period of their development, causing life-long 
harm, the law should respond promptly and prioritize redress. To do so, courts 
must first see them as children who bear rights. 

The third misstep is to invoke children’s special qualities and 
characteristics only as a reason to limit their rights, and not as a reason to 
afford children special or greater protection from harmful government action.27 
For example, although the U.S. Supreme Court recognized, in Morse v. Frederick, 
that “children assuredly do not ‘shed their constitutional rights . . . at the 
schoolhouse gate,’” 551 U.S. 393, 406 (2007), the Court nevertheless looked to 
the subjective qualities and characteristics of children as a reason to limit 
students’ freedom of speech (BONG HiTS 4 JESUS on a 14-foot banner) in order 
to deter young people’s drug use: 

Drug abuse can cause severe and permanent damage to the 
health and well being of young people: “school years are 
the time when the physical, psychological, and addictive 
effects of drugs are most severe. Mature nervous systems 
are more critically impaired by intoxicants than mature 
ones are; childhood losses in learning are lifelong and 

 
26 The Juliana case is back in the U.S. District Court on an amended complaint that cured the redressability deficiency of 
the first complaint identified by the Ninth Circuit. Juliana v. United States, No. 6:15-CV-01517-AA, 2023 WL 3750334 
(D. Or. June 1, 2023) (granting leave to amend). It has now overcome another round of motion to dismiss and is slated to 
be set for trial. Juliana v. United States, No. 6:15-CV-01517-AA, 2023 WL 9023339 (D. Or. Dec. 29, 2023) (denying 
motion to dismiss); Transcript of Status Conference at 16:11, Juliana v. United States, No. 6:15-CV-01517-AA (D. Or. 
Jan. 19, 2024) (No. 572) (discussing preparation for trial). 
27 But see Smith, supra note 4, at 2309 (“By analyzing the subjective qualities and characteristics of young people, the 
[Brown] Court held that deprivation of an equal education, ‘perhaps the most important function of state and local 
governments,’ injured their ability to self-actualize and achieve their full range of psychological, social, and economic 
possibilities into adulthood unencumbered.”); Hamilton ex rel. Lethem v. Lethem, 260 P.3d 1148, 1161 (Haw. App. 2011) 
(“The State’s responsibility to protect its citizens especially extends to vulnerable members of society, such as children.”). 
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profound; children grow up chemically dependent more 
quickly than adults, and their record of recovery is 
depressingly poor. And of course the effects of drug-
infested schools are visited not just upon the users, but 
upon the entire student body and faculty, as the 
educational process is disrupted.” 

Id. at 407 (quoting Vernonia Sch. Dist. 47J v. Acton, 515 
U.S. 646, 661–62 (1995)).  

Indeed. Yet, the practice of invoking these qualities of young people tends to 
flow mostly in one direction, that of limiting children’s rights. Courts should also 
consider these same subjective qualities as a justification to find that children 
have equal to or greater rights than adults, such as may be appropriate in the 
contexts of health or environmental protection. See, e.g., Held v. State of 
Montana, No. CDV-2020-307, 2023 WL 5229257 (Mont. Dist. Ct. Aug. 14, 2023) 
(finding that children are at greater risk than adults from harms from climate 
change caused, in part, by government conduct). 

The fourth misstep is to overlook the jurisprudence of cases that broke 
new constitutional ground in recognizing children as rights-bearers. These 
landmark cases’ central focus on children tends to quickly recede in subsequent 
decisions and the popular imagination.28 For example, Brown v. Board of 
Education was a landmark children’s rights case because it held that segregated 
education injured children’s ability to achieve their full psychological, social, and 
economic potential in adulthood.29 347 U.S. 483 (1954). Nevertheless, within ten 
years of Brown, the decision’s groundbreaking children’s rights precepts were lost 
to a focus on adults’ rights—especially white parents’ rights to decide where their 
children went to school.30 Although Brown offers a classic example of subsequent 
decisions dropping the youth-centered aspect of a case, there are many others.31 
See, e.g., Oyama v. California, 332 U.S. 633 (1948); Levy v. Louisiana, 391 U.S. 
68, 72 (1968); Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 506 
(1969); Weber v. Aetna Casualty & Surety Company, 406 U.S. 164 (1972); Plyler 
v. Doe, 457 U.S. 202, 226 (1982); Clark v. Jeter, 486 U.S. 456, 461 (1988); 
Obergefell v. Hodges, 576 U.S. 644 (2015).  

 
28 Smith, supra note 4, at 2309. 
29 Smith, supra note 4, at 2309. 
30 Smith, supra note 4, at 2309–18. 
31 See also Smith, supra note 4; Smith, supra note 3, at 148. 
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In sum, the very concept of equality for children gets lost in the name of 
other priorities, usually adult ones. The true effectuation of children’s 
constitutional rights continues to be stunted in scope, clarity, and vision because 
courts, explicitly, implicitly, and unjustly, anchor their decisions on an adult-
rights-bearing prototype. As Justice Frankfurter aptly put it, “Children have a very 
special place in life which law should reflect. Legal theories and their phrasing in 
other cases readily lead to fallacious reasoning [if] uncritically transferred to [the] 
determination of a State’s duty towards children.” May v. Anderson, 345 U.S. 528, 
536 (1953) (Frankfurter, J., concurring); see also Bellotti v. Baird, 443 U.S. 622, 
633–34 (1979) (quoting the same). Individual judges must see through the law’s 
adult-centric inequities and counteract and reject this bias against children. 
Against significant odds, children and their rights have played an essential role in 
“ensuring the nation’s fidelity to its democratic ideals,” which includes ensuring a 
sustainable climate.32 If children’s rights are protected and prioritized by our 
judiciary, young people and society will be advanced and in this climate crisis 
case, perhaps saved. 

 

4. CONCLUSION 

The law of the state of Hawai‘i has thus far forged a different and more 
enlightened path than jurisprudence on the continent.33 Hawai‘i law emphasizes 
that “[t]he State’s responsibility to protect its citizens especially extends to 
vulnerable members of society, such as children . . . .” Hamilton ex rel. Lethem v. 
Lethem, 260 P.3d 1148, 1161 (Haw. App. 2011).34 Correlatively, Hawai‘i law also 
requires “the State and its political subdivisions [to] conserve and protect 
Hawa‘i’s natural beauty and all natural resources” “[f]or the benefit of present and 
future generations.” Haw. Const. art. XI § 1. The public trust doctrine in Hawai‘i 
thus explicitly and fundamentally recognizes the rights of children, including 
future generations, as beneficiaries of constitutional-level rights and governmental 
responsibilities. Kaua‘i Springs, Inc. v. Planning Comm’n, 324 P.3d 951, 983 
(Haw. 2014) (instructing that “[w]hen an agency is confronted with its duty to 

 
32 Smith, supra note 8, at 539 (2023). 
33 “The overall well-being of the keiki was always at the center of any decision made concerning the keiki.” S.B. 295, 
2023 Leg., 32nd Sess. § 1 (Haw. 2023) (enacted). 
34 See, e.g., Maxine Burkette, Duty and Breach in An Era of Uncertainty: Local Government Liability for Failure to Adapt 
to Climate Change, 20 GEO. MASON L. REV. 775, 778 (2013) (“It is the most vulnerable ¾geographically and 
socioeconomically¾who stand to suffer the most severe consequences of natual disasters and the anthropogenic inputs 
that both cause climate change and simultaneously increase our defenselessness in the face of it.”). 
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perform as a public trustee under the public trust doctrine, it must preserve the 
rights of present and future generations”). The principles of intergenerational 
justice and equity at the heart of the public trust doctrine stand as another leading 
example of Hawai‘i’s well-rooted cultural and legal tradition of providing special 
attention and protection to children, which this Court is being called to uphold in 
this case. 

At a time when jurisprudence in the rest of the country is slowly catching up 
to Hawai‘i and moving away from the coverture-based view of children, it is my 
expert opinion that it would run against the prevailing direction of law for 
Hawai‘i’s court to embrace the four adult-centric missteps identified above. This 
case is about the government’s role in perpetuating the climate crisis, which will 
ultimately befall these 14 young plaintiffs more than any adult or government 
official living today. The court’s kuleana, shared by everyone in our democracy, is 
to center the well-being of the keiki in all matters affecting them, including this 
one. 

Signed this 26th day of January, 2024 in Denver, Colorado. 

 

 

________________________ 

Catherine Smith 
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Sinkler and Boyd, P.A., Columbia, SC 
Law Clerk         Summer 1994, Summer 1995 
  

EDUCATION 
 
University of South Carolina Law School, Columbia, SC 
Juris Doctor, May 1996 
 
Honors and Activities:  

Moot Court Bar, Member of the National Moot Court Team  
American Jurisprudence Award (highest grade), Torts I 
Academic Assistance Peer for Torts, 1994-1996 
Black Law Students’ Association, Outstanding 3L Award 
Founding member of the Lesbian and Gay Legal Society (LEGALS) 
Research Assistant for Professor Jane Aiken, 1994-1996 
 
University of South Carolina, Columbia, SC 
Masters, Public Administration, May 1993 
 
Wofford College, Spartanburg, SC   
B.A. Government & French, May 1991  
 
College International de Cannes, France 
Foreign Language Semester Abroad, 1989 

 
 

CONFERENCES/PRESENTATIONS 
 

Participant, Roundtable on Advancing Children’s Rights Through Strategic Climate Litigation, King’s 
College, London, April 5, 2024. 
 
Participant, Children’s Equality Law: Engaging the Work of Professor Catherine Smith, DUKE 
JOURNAL OF CONSTITUTIONAL LAW AND PUBLIC POLICY, Durham, N.C. March 29, 2024 (symposium 
on my scholarship and advocacy) 
 
Presentation, The Adult Rights-Bearing Archetype and How it Stifles Children’s Equal Protection, 
George Washington Law School, Faculty Development Workshop, March 6, 2024. 

 
Panelist, Law School Diversity & Inclusion:  An Educational Imperative, Fourth National People of 
Color Legal Scholarship Conference, American University College of Law, Washington, D.C. March 
23, 2019. 
 
Panelist, Diversity and Inclusion at Law Schools in 2019:  Successes and Challenges 
People of Color and the Future of Democracy, Fourth National People of Color Legal Scholarship 
Conference, American University College of Law, Washington, D.C. March 22, 2019. 
 
Presentation, South Africa and Children’s Rights, Mandela and the Law Conference, University of the 
Western Cape, Cape Town, South Africa, October 26, 2018.  
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Participant, Early Childhood Workshop:  Critical Legal Issues and Strategies, University of Florida 
College of Law, April 5-6, 2018.  (interdisciplinary workshop of pediatricians, psychologists, lawyers, 
and educators with a focus on children ages 0-5). 
 
Presentation, State Action that Penalizes Children as Evidence of Animus Against Their Politically 
Unpopular Parents, Southern Methodist University School of Law, April 4, 2018. 
 
Presentation, Loving’s Promise for LGBTQ Communities, Loving Yesterday, Today and Tomorrow: A 
Symposium Reflecting on Loving v. Virginia on Its 50th Anniversary, University of Virginia Law 
School, Charlottesville, VA, January 25-25, 2018. 
 
Panelist, Association Discrimination in the Workplace, Relationships In Employment Discrimination 
Law Panel, American Association of Law Schools, January 5, 2018. 
 
Presentation, From Levy to Obergefell:  Tearing Down Silos to Root Out Birth Status Discrimination, 
Case Western Faculty Development Workshop, April 19, 2017. 
 
Keynote Address, State Action Punishing Children as “Evidence of Discrimination 
of an Unusual Character” Against Their Parents, John Donahue Lecture, Suffolk University Law 
Review, Suffolk Law School, Boston, MA, April 5, 2017. 
 
Co-Presenter, 350 Years and Counting: A Collection of Works Inspired by James Baldwin, “A Language 
to Dwell In”: James Baldwin, Paris, and International Visions, The American University of Paris, Paris, 
France, May 28, 2016 (with Zoe Smith-Holladay). 
 
Panelist, Race, Gender and Intersectionality, Race (In)Action:  The 2016 Critical Race Theory 
Conference, Yale Law School, New Haven, CT, April 9, 2016. 
 
Organizer, DU Law Pipeline Conference, University of Denver Sturm College of Law, Denver, CO April 
1, 2016 (with Randy Wagner). 
 
Presentation, Obergefell and the Rights of Children, The Critical Theories of Law and Politics of 
Intimate Association, The Center for the Study of Law and Culture, Columbia Law School, NY, NY, 
March 22, 2016. (in conversation with Professor Peggy Davis, NYU Law School) 
 
Visiting Scholar, Texas Southern University, Thurgood Marshall School of Law, Houston, TX, March 
1-March 4, 2016. 

Panelist, From Oyama to Obergefell:  Centering the Rights of Children, MAPOC, American University, 
Washington, DC, January 28-February 1, 2016. 

Panelist, From Oyama to Obergefell:  Developing a Child-Centered Civil Rights Jurisprudence, The 
Present and Future of Civil Rights Movements:  Race and Reform in 21st Century America, Duke Law 
School, Durham, NC, November 21, 2015. 

Panelist, The Latcrit-SALT Faculty Development Workshop, Orange, CA, October 1, 2015. 
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Speaker, Obergefell Amicus Brief on Children, University of Baltimore Law School, Baltimore, MD, 
Sept. 9, 2015. 

Panelist:  The Rights of Children After Obergefell, AALS Midyear Conference on Next Generation 
Issues of Gender, Sex, and Equality, Association of American Law Schools, Orlando, Florida, June 24, 
2015.  

Keynote Speaker:  Deconstructing the Law Professor, 2015 National Diversity Pre-Law Conference and 
Law Fair, Washington, DC, April 11, 2015. 

Organizer, DU Law Pipeline Conference, University of Denver Sturm College of Law, Denver, CO. 
March 28, 2015 (with Randy Wagner). 

Organizer, SALT/DU Law Pipeline Conference, University of Denver Sturm College of Law, Denver, 
CO, March 28, 2014 (with Randy Wagner). 
 
Co-panelist, Children as Proto-Citizens, Not Equal Yet:  Building Upon Foundations of Relationship 
Equality, U.C. Davis Law Review, U.C. Davis Law School, Davis, CA, Feb. 7, 2014. 
 
Panelist, The Rights of Children of Same-Sex Parents Post-Windsor, LGBT Law Advances in the 21st 
Century, Association of American Law Schools 2014 Annual Meeting, New York, NY, January 5, 2014. 
 
Panelist, Looking to Torts in Employment Discrimination Law, Torts and Civil Rights Law:  Migration 
and Conflict, Ohio State Law Review, Ohio State Law School, Columbus, OH, November 15, 2013. 
 
Speaker, The Equal Protection Rights of Kids of Gay Parents, Modern Families:  Changing Families, 
Challenging Law, Journal of Gender, Race and Justice, Iowa Law School, Iowa City, IA, March 7-8, 
2013. 
 
Panelist, Beyond “Diversity”: Negotiating Racial and Gender Identities on the Path to Tenure, American 
Association of American Law Schools 2012 Annual Meeting, New Orleans, LA, January 5, 2013. 
 
Panelist, Plenary Session: Pipelining Programs and Their Relationship to the Statement of Good 
Practices, Association of American Law Schools 2012 Annual Meeting, New Orleans, LA, January 5, 
2013. 
 
Panelist, A Comparative View of the Rights of Same-Sex Parents and their Children in South Africa and 
the United States, Conference on Clinical Legal Education, Access to Justice and Constitutionalism, 
Durban, South Africa, December 12, 2012. 
 
Organizer, Opening Doors to Academia: A One-day Workshop for Practicing Lawyers Interested in 
Law Teaching, University of Denver Sturm College of Law, Denver, CO, August 25, 2012. 
 
Panelist, Author Meets Reader, Mignon Moore, Invisible Families:  Gay Identities, Relationships and 
Motherhood Among Black Women.   Law and Society International Conference, Honolulu, HI, June 5, 
2012. 
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Panelist, Countering the Crisis in Law School Admissions: Our Capability and Responsibility to Increase 
the Success of African Americans and Latinos Pursuing Legal Careers, SE/SW People of Color 
Scholarship Conference, Transformative Advocacy, Scholarship, Praxis:  Taking Our Pulse, 
Cumberland School of Law, Samford University, Birmingham, AL, March 30, 2012. 
 
Panelist, Marriage Equality for Minority Families, CAPALF/NEPOC Joint Conference, Hofstra Law 
School, Hempstead, NY, November 4, 2011. 
 
Panelist, The Challenge of Diversity in Difficult Times, A Panel Discussion, University of Miami School 
of Law, Miami, FL, October 20, 2011.  
 
Speaker, Using Associate Deans Effectively, 2011 Promoting Diversity in Law School Leadership 
Workshop, Seattle University School of Law, Seattle, WA, September 23, 2011. 
  
Panelist, AALS Mid-year Meeting, Women Rethinking Equality, Closing Plenary: Reshaping 
Institutions, Washington DC, June 22, 2011. 
 
Keynote Speaker, 2011 Lutie A. Lytle Black Women Law Faculty Writing Workshop:  
“Freedom Writers,” Thurgood Marshall School of Law, Houston, TX, June 16-19, 2011.  
 
Presenter, Work-in-Progress, The Rights of the Child of Same-Sex Parents, 2011 Lutie A. Lytle Black 
Women Law Faculty Writing Workshop: “Freedom Writers,” Thurgood Marshall School of 
Law, Houston, TX, June 16-19, 2011. 
 
Speaker, The Psychology of Heterosexism and Racism, 2011 Think-Tank Conference and 
Symposium for Law and Psychology, University of Nebraska – Lincoln, Lincoln, NE, April 20- 
22, 2011. 
 
Panelist, Re-Shaping Heterosexual Masculine Identity, Access to Equal Justice Symposium, 
“Race to Justice: Mass Incarceration and Masculinity Through a Black Feminist Lens,”  
Washington University School of Law, St. Louis, MO, March 28, 2011 (response to Angel Harris’s 
Keynote Address). 
 
Panelist, The Rights of the Child of Same-Sex Parents, The New “Illegitimacy”:  
Revisiting Why Parentage Should Not Depend on Marriage, American University, Washington 
College of Law, Washington, DC, March 24-25, 2011.  
 
Speaker, The Rights of the Child of Same-Sex Parents, Chapman University Law School Faculty 
Development Workshop Series, Orange, CA, March 14, 2011.  
 
Panelist, Seven Principles:  Increasing Access to the Legal Academy Among Students of Color, 
The Future of Legal Education, Iowa Law Review, University of Iowa College of Law, Iowa City, IA, 
February 25 – 26, 2011. 
 
Panelist, R.I.S.E. Symposium, “Equity in Education:  Examining the Rhetoric of Race & 
Achievement Gaps,” University of Colorado, Boulder, CO, Feb. 18, 2011. 
 
Speaker, The Rights of the Child of Same-Sex Parents, University of Denver, Political Science 
Undergraduate Course taught by Professor Tiffani Lennon, Denver, CO, Oct. 20, 2010. 
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Panelist, Equal Protection for Children of Gay Parents: Challenging the Three Pillars of Exclusion – 
Biology, Legitimacy, and Gender Stereotypes, Third National People of Color Conference: Our Country, 
Our World in a Post-Racial Era, Seton Hall Law School, Newark, NJ, Sept. 9-12, 2010. 
 
Presenter, Work-in-Progress, Equal Protection for Children of Gay Parents: Challenging the Three 
Pillars of Exclusion – Biology, Legitimacy, and Gender Stereotypes, 2010 Lutie A. Lytle Black Women 
Law Faculty Writing Workshop:  Harnessing the Written Word, University of Kentucky College of Law, 
Lexington, KY, June 24-28, 2010. 
 
Speaker, The Rights of the Child, Family Values: Law and the Modern American Family, Journal of 
Law and Inequality, University of Minnesota School of Law, Minneapolis, MN, April 9, 2010. 
 
Panelist, Straight Scrutiny, Evaluating the Critical Race Theory Movement on its Twentieth Anniversary, 
Southeastern Association of American Law Schools, Palm Beach, FL, August 2-6, 2009. 
 
Presenter, Straight Scrutiny, Lutie A. Lytle Black Women Law Faculty Writing Workshop, Seattle 
School of Law, Seattle, WA, June 2009. 
 
Speaker, Straight Scrutiny, Hofstra Colloquium on Law and Sexuality, Hofstra Law School, April 15, 
2009. 
 
Presenter, Work-in-Progress, Straight Scrutiny, Critical Race Theory 20:  Honoring Our Past, Charting 
Our Future, University of Iowa College of Law, Iowa City, IA, April 3, 2009. 
 
Speaker, Straight Scrutiny, Ski CLE – University of Denver Sturm College of Law, Keystone Resort, 
Keystone, CO, February 29, 2009. 
 
Speaker, Straight Scrutiny, Laverne Law School, Los Angeles, CA, February 26, 2009. 
 
Speaker, Straight Scrutiny, Williams Institute’s Work-in-Progress Series, UCLA School of Law, Los 
Angeles, CA, February 25, 2009. 
 
Speaker, Straight Scrutiny, Same-Sex Marriage and Beyond: Charting a Progressive Course, University 
of North Carolina School of Law, Raleigh, NC, February 21, 2009. 
 
Panelist, Civil Rights, Gay Rights and the Evolution of Equality, Seventh Annual Day of Equality, 
Birmingham, AL, September 20, 2008.  
 
Speaker and Panelist, A Cautionary Tale: Obama’s Coalition, Anti-Subordination Principles and 
Proposition 8, Obama Phenomena:  Facets of a Historic Campaign, University of Denver Sturm College 
of Law, Denver, CO, August 29, 2008 (symposium the day after Democratic National Convention). 
 
Member, National Planning Committee, Twentieth Anniversary Critical Race Theory Conference, Iowa 
City, Iowa (December 2008-April 2009). 
 
Co-Organizer, Obama Phenomena:  Facets of a Historic Campaign, University of Denver Sturm College 
of Law, Denver, CO, August 29, 2008 (symposium the day after Democratic National Convention). 
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Organizer, Black Female Law Faculty Writing Workshop, University of Denver Sturm College of Law, 
Denver, CO, June 26-29, 2008. (hosted 45 law professors from across the country). 
 
Speaker, Civil Rights, Gay Rights and the Axis of (In)equality, Emory University, Presentation sponsored 
by the Women’s Studies Department and African American Studies Department, Atlanta, GA, April 17, 
2008. 
 
Panelist, Queer in the Academy:  Review, Tenure, and Promotion.  University of Denver, Denver, CO, 
March 4, 2008. 
 
Selected Participant, UCLA’s Williams Institute’s Primer on Empirical Research on Sexual Orientation, 
UCLA School of Law, Los Angeles, CA, February 21-22, 2008. 
 
Invited Panelist, Hate Speech v. Free Speech: A Dialogue about the Limits and Interests, Colorado 
College, Colorado Springs, CO, February 6, 2008. 
 
Invited Panelist, MLK and Gay Rights, What Does King Mean Now? Essays on the 40th Anniversary of 
the Assassination of Martin Luther King, Jr., Association of American Law Schools 2008 Annual 
Meeting, New York, NY, January 5, 2008. 

 
Invited Panelist, Outsider Interest Convergence, Coalitions and the Legal Construction of “Family,” 
The 20th Anniversary of Charles Lawrence’s The Id, the Ego, and Equal Protection: Reckoning 
Unconscious Racism, Connecticut Law Review, University of Connecticut School of Law, Hartford, CT, 
November 1-2, 2007. 
   
Participant, One People, One Nation? Housing and Social Justice: The Intersection of Race, Place, and 
Opportunity, University of North Carolina School of Law, Chapel Hill, NC, October 11-12, 2007.  
 
Moderator, Examining the Subconscious Bias within Us (panelists: Professors Robert Chang, Charles 
Lawrence and Mari Matsuda), The Rocky Mountain Legal Diversity Summit, Invesco Field, Denver, 
CO, September 20, 2007.   
 
Speaker, Why You, Too, Should Pursue a Judicial Clerkship, Presentation to minority law student groups 
APALSA, BLSA, LLSA, NLSA and the Outlaws, University of Denver Sturm College of Law, Denver, 
CO, August 2007, August 2006 and August 2005. 
 
Panelist, Biology as a License to Family, Panel on Race, Law and Performance Identity, 2007 Joint 
Meeting of the Law and Society Association and the Research Committee on Sociology and Law 
(ISA), Berlin, Germany, July 27, 2007. 
 
Presenter, Queer as Black Folk? The South-North Exchange on Theory, Culture and Law, Race &  
Color Across the Americas:  Comparative Constructions of Racial and Ethnic Subjugation, Rio De  
Janeiro, Brazil, May 10, 2007. 
 
Panelist, How Same-Sex Couples Protect Themselves and Their Children, Reproductive Rights 
Week, University of Denver Sturm College of Law, Denver, CO, January 24, 2007.   
 
Panelist, “Care-ing” the Dream from a Legal & Social Justice Perspective, Law School 
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Forum, University of Denver Sturm College of Law, Denver, CO, January 9, 2007. 
 
Presenter, Queer as Black Folk? Loving by Law:  Forty Years After Loving v. Virginia, The 
Thelton E. Henderson Center for Social Justice, UC Berkeley – Boalt Hall School of Law, Berkeley,  
CA, November 17-18, 2006. 
 
Presenter, Queer as Black Folk? Intimacy, Marriage, Race, and the Meaning of Equality:  Perspectives 
on the 40th Anniversary of Loving v. Virginia, Wisconsin Law Review, Wisconsin Law  
School, Madison, WI, November 10 – 11, 2006. 
    
Presenter, The Group Dangers of Race-Based Conspiracies, Employment Law Panel, First Annual 
Colloquium on Current Scholarship in Labor and Employment Law, Marquette University Law School, 
Milwaukee, WI, October 27 – 28, 2006. 
 
Participant and Co-organizer, Roundtable:  Critical Relations:  Identity Matters, Part 2.  Eleventh Annual 
LatCrit Conference, Working and Living in the Global Playground: Frontstage and Backstage, Las 
Vegas, NV, October 7, 2006. 
 
Invited Responding Panelist to Keynote Speaker, Castle Rock v. Gonzales Conference:  Some Are Guilty 
– All are Accountable, Accountability in the Age of Denial, University of Denver Sturm College of Law, 
Denver, CO, March 16-17, 2006. 
 
Panelist and Co-organizer, The Professional and the Personal:  Navigating Intimate Space Across 
 (and Within) Perceived Racial and Gender Boundaries, Panel on Critical Relationships: The Political  
and Academic Consequences of Choosing Different-Race Partners – Is the Politically Personal  
Professional? Tenth Annual LatCrit Conference, Critical Approaches to Economic In/justice, San  
Juan, Puerto Rico, October 8, 2005. 
 
Presenter and Co-organizer, On Balance: Work, Family and Professionalism, Junior Faculty 
Development Workshop, Tenth Annual LatCrit Conference, Critical Approaches to Economic 
In/justice, San Juan, Puerto Rico, October 6, 2005. 
 
Presenter, Race-Based Civil Conspiracy Theory, The Southeast/Southwest People of Color 
Scholarship Conference, New Orleans, LA, May 5-May 8, 2005. 
 
Speaker, Careers in Law that Raise Social Awareness, 37th Annual National Black Law  
Student Association (NBLSA) Convention, Denver, CO, April 1, 2005. 
 
Panelist, Issues Faced by Women in Law:  Relating to Clients and Colleagues, Navigating the System, 
and Balancing it All, Panel for Diversity Week, University of Denver, Sturm College of Law, March 
23, 2005. 
 
Presenter, Race-Based Civil Conspiracy Theory, The Oxford Roundtable on Employment Rights and 
Responsibilities, Pembroke College, University of Oxford, Oxford, England, March 13 – March 18, 
2005. 
 
Moderator, Developments in International Reproductive Rights, Panel for Reproductive Rights Week,  
University of Denver, Sturm College of Law, January 27, 2005. 
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Panelist, The Black Pride Survey, The Policy Institute of the National Gay and Lesbian Task Force, 
Houston, TX, July 9, 2002. 
 
Panelist, “Staying Connected During and After Classroom Crises,” American Association of Law 
Schools 2002 Annual Meeting, New Orleans, LA, January 3, 2002. 
 
Panelist, The Pros and Cons of Mandatory Pro Bono in Law Schools, Houston Bar Association’s 2nd  
Annual Joint Law School Faculty Meeting. Moderated by Texas Supreme Court Justice Deborah  
Hankinson, Houston, TX, September 28, 2001. 
 
Co-presenter, All Civil Rights Movements Are Not the Same, The Racist Rainbow Forum, Houston  
Lesbian and Gay Community Center, Houston, TX, September 29, 2000 (with Jennifer Holladay). 
 
Speaker, A Multifaceted Attack on Intolerance: The Work of the Southern Poverty Law Center, 
Beyond the Box II: Redefining Multiculturalism on College Campuses, Wellesley College,  
Wellesley, MA, April 24, 1999. 
 
Speaker, Reflections on My First Year, Orientation for First Year Students, University of South 
Carolina School of Law, Columbia, SC, August 1994. 
 

BAR AND PROFESSIONAL MEMBERSHIPS 
 

Board, Lutie Lytle Legacy Society  
Founding Member, Lutie Lytle Black Women Law Faculty Workshop and Writing Retreat, 2006  
South Carolina Bar, 1996 
United States Court of Appeals for the Fifth Circuit, 1997 
United States Supreme Court, 2014 
Latina/o Critical Theory, Board Member, 2007 – 2009; Junior Faculty Development Workshop Planning 
Committee, 2005 – 2010; Works-in-Progress Committee, 2006 – 2007   
Board member, ACLU of Colorado, 2005-2007 
Chair, Legal Panel, ACLU of Colorado, 2005-2007 
Board Member, Fund for Southern Communities, 2005-2006 
 

POINTS OF INTEREST 
 

Four years of collegiate volleyball (selected as most valuable player and team captain)  
Military Brat (lived in Belgium from ages eleven to eighteen) 
Enjoy running, swimming and biking (completed several marathons and sprint/Olympic triathlons) 
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Catherine Smith 
Professional References 
 
Jane Aiken 
Distinguished Professor of Law 
Wake Forest University School of Law 
aiken@wfu.edu 
301-300-0285  
	 
Roberto Corrada 
Mulligan Burleson Chair in Modern Learning 
& Professor of Law 
University of Denver 
Sturm College of Law 
rcorrada@law.du.edu 
303-517-9013 
 
Julia Olson 
Co-Executive Director & Chief Legal Counsel 
Our Children’s Trust 
julia@ourchildrenstrust.org 
 
Angela Onwuachi-Willig 
Dean and Ryan Roth Gallo Professor of Law 
Boston University School of Law 
aow@bu.edu 
617-353-3112 
 
Barbara Bennett Woodhouse 
Distinguished Professor Emeritus 
Emory School of Law 
barbarabennettwoodhouse@gmail.com 
barbara.woodhouse@emory.edu 
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